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ASSOCIATED BUILDERS
AND CONTRACTORS, INC.
GOLDEN GATE CHAPTER

June 30, 2004

California Energy Commission
Docket Office

Attn: Docket 04-SIT-1

1516 Ninth St., MS-4
Sacramento, CA 95814-5512

Re: Docket Number: 04-SIT-1
Causes of Petroleum Development Constraints

Dear Sir or Madam:

The Golden Gate Chapter of Associated Builders and Contractors represents more than
500 predominantly non-union contractors in the Northern California construction
industry. Our contractor members build industrial, commercial, public works, and multi-
unit residential projects. The Dublin, California-based Golden Gate Chapter is one
chapter of an 80-chapter national association that includes within its membership some of
the largest industrial contractors in the country.

The Siting Committee of the California Energy Commission held a workshop on June 28,
2004 investigating the causes of petroleum infrastructure development constraints in
California. One cause of constraints not mentioned by panelists during the day-long
workshop was the abuse of the permitting process by special interest groups with primary
objectives unrelated to environmental protection. Of concern to our members is
environmental permit extortion, or “greenmail,” used by construction unions to win
Project Labor Agreements (PLAs) or other exclusive union agreements from petroleum
infrastructure developers at the expense of non-union contractors and their employees.

California’s permitting process today is entangled in the struggle between construction
unions and non-union contractors and their trade associations over control of major
construction projects. By requesting excessive data from industrial developers and using
other tactics to increase costs and cause delays in the permitting process, unions are able
to exert pressure on these developers to win PLAs on construction projects.
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Industrial contractors in the Golden Gate Chapter of Associated Builders and Contractors
first experienced the exclusionary effects of this union greenmail during the first phase of
refinery conversions in the early 1990s to produce reformulated gasoline. Since then our
contractors have reported union greenmail during the permitting process for two other
subsequent phases of refinery conversions to produce reformulated gasoline. Greenmail
has also occurred in the permitting process of other petroleum infrastructure projects such
as pipelines, storage tanks, marine facilities, and ethanol production plants.

It's fiendishly difficult for developers and non-union contractors and their associations to
fight greenmail without years of costly litigation, especially when local elected officials
condone the practice. Unions were largely protected by the courts in their use of
greenmail until 2002, when the U.S. Supreme Court issued a decision in BE&K
Construction v. NLRB. The decision seems to dramatically increase protections for
employer lawsuits against unions and employees who engage in greenmail.

Perhaps the most insidious aspect of greenmail is that the union demands for labor
agreements and the negotiations between developers and unions to reach these
agreements are a major part of the permitting process but are completely hidden from the
public. Very little documentation is available to the public about greenmail in the
petroleum industry because of the secret nature of this extortion and the unwillingness of
corporations to risk jeopardizing their projects by exposing the practice. The most
thorough summaries of greenmail available to date have been these two journal articles:

Northrup, Herbert and August T. White. “Construction Union Use of Environmental
Regulation to Win Jobs: Cases, Impact, and Legal Challenges.” Harvard Journal of
Law & Public Policy, Vol. 19, No. 1, Fall 1995. '

Northrup, Herbert. "Labor Union Tactics: Using Environmental Permitting
Regulations to Win Jobs." Government Union Review, Special Edition, 2004.

In addition, the implications of the BE&K Supreme Court decision concerning
construction union greenmail are analyzed in the following journal article:

Baskin, Maurice and Herbert R. Northrup. “The Impact of BE&K Construction V.
NLRB on Employer Responses to Union Corporate Campaigns and Related Tactics.”
The Labor Lawyer, Vol. 19, No 2, Fall 2003.

In a perhaps unique case of newspaper coverage of greenmail against petroleum
infrastructure developers, the April 29, 2002 Contra Costa (California) Times published a
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front-page article by reporter Peter Felsenfeld, “Unions Join Fights to Cut Deals,
Environmentalists Complain.” The enclosed article describes how unions challenged
Ultramar’s Golden Eagle refinery conversion from MTBE to ethanol on environmental
grounds, but then left many environmental objectives unaddressed after it won a labor
agreement, thus betraying its erstwhile environmentalist allies that were also challenging
the project.

The Golden Gate Chapter of Associated Builders and Contractors believes that exposure
of union greenmail by the California Energy Commission would allow the public to
evaluate the practice and advise their elected officials on whether or not it is good public
policy. Research by the Energy Commission could reveal that greenmail has delayed
important projects needed by the public, increased costs of projects for developers and
subsequently for customers, and reduced competition in the construction market.
Therefore, we request that the Energy Commission report on the practice of union
greenmail in the petroleum industry in the next Integrated Energy Policy Report.

Also, the Golden Gate Chapter of Associated Builders and Contractors requests that
California Energy Commission staff meet informally with non-union industrial
contractors to hear an important but neglected perspective on the causes of petroleum
infrastructure development constraints in California. Earlier this year, Energy
Commission staff met informally with union representatives to discuss how to plan for
and improve licensing of petroleum infrastructure in California. The Golden Gate
Chapter of Associated Builders and Contractors asserts that construction unions are a
cause of constraints on petroleum infrastructure development, not a solution.

Sincerely,
o=

Kevin C. Dayton
Vice President of Government Affairs

enclosure
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